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INTRODUCTION--THE COMPANY'S APPLICATION

Pine  Wa te r Compa ny ("PWCo" or the  "Compa ny") s e e ks  two na rrow a pprova ls .

executing a  lien. The  lien is  to secure  the  inte res t of the  Pine-Strawberry Domestic Water

Improve me nt Dis trict ("PSWID" or the  "Dis trict") in the  KG we ll a nd we ll s ite  unde r the
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302(A), the  Compa ny a ls o s e e ks  a pprova l to is s ue  e vide nce  of inde bte dne s s . This

continge nt obliga tion involve s  the  re turn of the  Dis trict` inve s tme nt in  the  K2 we ll

project. This  is  a  financing applica tion.

Admitte dly, this  is  not a  typica l fina ncing a pplica tion. The  K2 we ll s ite  doe s not

conta in a ny ne ce s sa ry fa cilitie s  a nd the  K2 we ll doe s  not e xis t. PWCo curre ntly ha s  no

obliga tion to re turn a ny of the  Dis trict's  inve s tme nt in the  K2 proje ct, a nd it won't until

the  Commiss ion is sues  an orde r including the  tota l cos ts  of the  project in ra te  base . This

is  an "abundance  of caution" filing, be ing made  be fore  the  requirements  for approva l a re

ripe . But the  funda me nta l na ture  of the  tra ns a ction a nd the  Commis s ion's  role  re ma ins

unchanged. The  Commis s ion's  a na lys is  s hould be  (1) whe the r the  e ncumbra nce  will

impa ir the  Compa ny's  a bility to s e rve , (2) whe the r the  fina ncing is  for a  la wful purpose ,

a nd (3) whe the r P WCo` re ve nue s  will s upport its  re pa yme nt obliga tion. S ta ff Re port,

EX. S-l, Hea ring Transcript ("TR") a t 281-82 (Olea ).

Of course, the Commission 1nust a lso ensure that issuing the requested approvals  is

in the  public inte re s t. Tha t's  s imple . Wha t could be  more  in the  public inte re s t than more

wa te r in P ine , Arizona?  The  Commiss ion orde red PWCo to work with the  Dis trict to find

more  wate r for the  Company's  ra tepayers . See  Decis ion No. 67823 a t 12. PWCo did, and

the  J DWA is  the  re s ult. Now it is  time  for the  Commis s ion  to  provide  two na rrow

approvals  and le t the  parties  look for more  water.
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1 1. THE COMPANY'S APPLICATION SHOULD BE GRANTED

The Encumbrance Will Not Impair PWCo's Ability To Serve.A.

Under the JDWA, PWCo is specifically required to record with the Gila County

Recorder,  a "Not ice of Cont inuing Security Interest  and Lien" in favor of PSWID.

Application, Ex. A-3 at Exhibit l (the "JDWA") at § 4.2.15. The lien is security for the

funds being invested by PSWID and grants PSWID all of the rights and remedies of a

secured party under the Arizona Uniform Commercial Code with respect to the KG well

site and well. Id. A.R.S. § 40-285(A) provides in part that "[a] public service corporation

shall not  . . .  encumber the whole or any part  of it s . . .  plant  ,  or system necessary or

useful ... without first having secured from the commission an order authorizing it so to

do." An encumbrance made in violation of § 40-285(A) is void.

There is no evidence that  the lien on the KG well site and well will impair the

Company's ability to serve its ratepayers. Staff found that no impairment would occur as

a result of the transaction. See Staff Report, EX. S-l at 4-5. The Interveners agreed that

approval of a lien on the well and well site would not impair the Company's ability to

serve. TR at  136 (Krafczyk), 155 (Greer). The approval under A.R.S. § 40-285(A)

should be granted]

B. The Evidence Of Indebtedness Is Within The Company's Means.
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Under the JDWA, "PWCo shall return the capital provided by PSWID pursuant to

this Agreement [$300,000], together with a return thereon of six percent (6%) per annum

from the date the funds are deposited in the Escrow." JDWA at  §§ 2.2,  4.2.2. The

conditions precedent to the obligation to return the investment include the finding of a

sustainable yield of 150 rpm and rate base t reatment  of the costs of the K2 project ,

including the costs of the test  well being iiunded with PSWID investment, and the's

1 Alternat ively,  the Commission could rule that  A.R.S. § 40-285(A) is inapplicable
because the KG well and well site is not presently necessary or useful in the conduct of
PWCo's service to the public.
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pe rma ne nt we ll a nd a dditiona l s tora ge  to be  funde d by P WCo. Id This  e vide nce  of

indebtedness  is  clea rly be ing undertaken for a  lawful purpose  -- finding more  wate r. E t . ,

Staff Report, EX. S-1 , TR at 282.

S ta ff a ls o a na lyze d whe the r the  Compa ny could me e t this  pa yme nt obliga tion

unde r its  current revenues . TR a t 161 (Chavez). S ta ff de te rmined both a  "Times  Inte re s t

Earned Ra tio" and a  "Debt Se rvice  Coverage  Ra tio" for the  Company and concluded tha t

PWCo "will be  a ble  to me e t a ll obliga tions  with ca s h ge ne ra te d from ope ra tions ." S ta ff

Report, Ex. S-1, a t 2-3. See also TR a t 161 (Cha ve z). P re suma bly, the  Commiss ion will

furthe r e ns ure  tha t the  Compa ny s till ha s  a de qua te  re ve nue s  to me e t its  re pa yme nt

obliga tion if it a pprove s  the  ne ce s s a ry ra te  ba s e  tre a tme nt for the  pla nt pa id for by

PSWID, aga in, a  condition precedent to PWCo's  payment of a  re turn on and of PSWID's

inves tment in the  te s t we ll.

Inte rve ne r Kra fczyk a tte mpte d to ca s t doubt on S ta ff" s  conclus ions  cla iming tha t

based on his  eva lua tion of "ava ilable  financia l da ta ," he  could not make  the  de te rmina tion

tha t P WCo wa s  "cre ditworthy". Kra fc z yk Dire c t Te s timo n y,  E x.  I-l a t 5 . Ye t,

Mr. Krafczyk presented no financia l ana lys is  or supporting evidence , and admitted tha t he

ma de  no e ffort to obta in a dditiona l fina ncia l informa tion to s upport his  cha lle nge  to

S ta ff" s  conclus ions . TR a t 140 (Kra fczyk). More  importa ntly, while  Mr. Kra fczyk ha s  a

right to his  opinion of PWCo's  "cre ditworthine s s", he  is  not PWCo's  le nde r. And ne ithe r

is  the  PSWID.

The  J DWA re fle cts  a  public-priva te  pa rtne rs hip focus e d on finding long-te rm

s olutions  to a  chronic, re giona l wa te r s upply proble m. Unde r the  J DWA, P S WID is

purs uing its  prima ry public purpos e  by inve s ting in a  te s t we ll to furthe r e xplora tion for

new water resources  in the  recently discovered R-aquife r underlying Pine  and Strawberry,

Arizona . Se e  Ha rdca s tle  Re butta l Te s timony, Ex. A-2 a t Ha rdca s tle  Re butta l Exhibit l.

See  a lso TR a t 59-61 (Ha rdca s tle ). PSWID's  duly e le cte d boa rd ma de  the  de cis ion to
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pla ce  up to $300,000 of ca pita l a t ris k to drill a  te s t we ll a t the  KG s ite . TR a t 162-63

(Cha ve s ), 147 (Kra fczyk). If the  KG we ll is  s ucce s s ful, P S WID will re a lize  a  re turn on

a nd of its  inve s tme nt a nd furthe r its  mis s ion to find more  wa te r for its  me mbe rs . S e e

P S WID Mis s ion S ta te me nt, Ex. A-6. Thus , a pprova l of the  re que s te d e vide nce  of

inde bte dne s s  is  not only within the  Compa ny's  me a ns  but e ntire ly cons is te nt with the

public interes t, and such approval should be  granted consis tent with Staff" s  recommended

conditions . See  Chavez Responsive  Testimony, Ex. S-2, a t 4.

11 .

A.

OTHER ISSUES

Constitutionality Of The JDWA.
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1. The  Va lidity of the  JDWA is  Beyond the  Commiss ion's  Jurisdiction.

Th e  d ire c tive  th a t P W C o  b rie f wh e th e r P S W ID ra n  a fo u l o f th e  Ariz o n a

Cons titution pla ce s  the  Compa ny in a  difficult pos ition. Firs t, the  Compa ny doe s  not

re pre s e nt or s pe a k for the  Dis tric t, a  politica l s ubdivis ion  of the  S ta te  of Arizona ,

e xe rcis ing its  a uthority, a nd re pre s e nte d by inde pe nde nt le ga l couns e l. P S WID

represented and warranted to the  Company tha t the  Dis trict had the  full lega l power and

a uthority to  e nte r in to  the  J DWA. J DWA a t 7 .1 For PWCo, this  re pre se nta tion wa s

Se cond, the  Supre me  Court of Arizona  ha s  e xpla ine d tha t "[n]o judicia l powe r is

ve s te d in  or ca n be  e xe rcis e d by the  corpora tion commis s ion unle s s  tha t powe r is

express ly granted by the  cons titution." Trico Elem. Co-op v. Ra ls ton, 67 Ariz. 358, 363,

196 P .2d 470, 473 (1948). Article  15 of the  Arizona  Cons titution conta ins  the  provis ions

la id out for the  Commis s ion a nd the  e xte ns ion of its  P owe rs . S e ctions  3, 4 a nd 6 of

Article  15 read, in re levant pa rt, a s  follows:

Section 3: The  corpora tion commiss ion sha ll have  full power
to, and sha ll, pre scribe  jus t and reasonable  cla ss ifica tions  to
be used and just and reasonable rates and charges to be made
and collected, by public se rvice  corpora tions  within the  s ta te
for s e rvice  re nde re d the re in, a nd ma ke  re a s ona ble  rule s ,
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the property, books, papers, business, . . .
of a ny public s e rvice  corpora tion doing bus ine s s  within the
state ,

regula tions , and orde rs , by which such corpora tions  sha ll be
gove rned in the  transaction of bus iness  within the  s ta te , and
ma y pre s cribe  the  forms  of contra cts  a nd the  s ys te ms  of
ke e p in g  a c c o u n ts  to  b e  u s e d  b y s u c h  c o rp o ra tio n s  in
transacting such bus iness , and make  and enforce  reasonable
rule s , re gula tions , a nd orde rs  for the  conve nie nce , comfort,
a n d  s a fe ty,  a n d  th e  p re s e rva tio n  o f th e  h e a lth ,  o f th e
employees and patrons of such corporations,

S e ction 4: The  corpora tion commis s ion, a nd the  s e ve ra l
members  the reof, sha ll have  power to ins  act and inves tiga te

metlliods, and affa irs

Se ction 6: The  la w-ma king powe r .ma y e nla rge  the  Powe rs
and extend the  duties  of the  corpora tion commission, and may
pre s c ribe  ru le s  a nd  re gu la tions  to  gove rn  p roce e d ings
ins tituted by and before  it.

None  of the  cons titutiona l provis ions  tha t ve s t Powe rs  in the  Commis s ion "confe r upon

the  commiss ion the  jurisdiction to pa s s  upon the  cons truction a nd va lidity of contra cts ."

Trice  Elem. Co-op, 67 Ariz. a t 363, 196 P .2d a t 473. The  Commiss ion may not de te rmine

the  va lidity of a  contract or the  pa rtie s ' rights  in tha t contract. Id. As  a  consequence , the

Company respectfully sugges ts  tha t the  JDWA's  "va lidity" is  not an issue  to be  addressed

by the  Commiss ion in this  docke t.
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2. The  JDWA is  not Incons is tent with the  Arizona  Cons titution.

If the  Commis s ion could de te rmine  the  va lidity of the  J DWA, it would conclude

tha t the  agreement is  consis tent with the  Arizona  Constitution because  it accomplishes  the

public purpose  of finding potentia l wa te r sources  to benefit the  Dis trict's  members .

a . Article  9, Section 10 of the  Arizona  Cons titution.

In the  1800s , s ta te s  trie d to a ttra ct priva te  compa nie s , pa rticula rly ra ilroa ds , by

granting loans . Indus . Dev. Auth. of Pina I County v. Ne lson, 109 Ariz. 368, 372, 509 P.2d

705, 709 (1973). Whe n ma ny of the se  compa nie s  de fa ulte d, the  s ta te s  incurre d la rge

amounts  of debt and the  municipa litie s  we re  required to pay the  obliga tions  from public
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tre a s urie s . Id. In re a ction to this  proble m, ma ny s ta te s  a dde d or include d provis ions  in

the ir cons titutions  prohibiting the  s ta te  a nd its  s ubdivis ions  from dona ting or le nding

money or credit to priva te  entitie s . Id.

In  1910 , a t the  cons titu tiona l conve ntion , Arizona  de le ga te s  a ls o  inc lude d

provis ions  to protect the  s ta te  from this  predicament. The  so-ca lled "Gift Clause", Article

9, s e ction 7 , s ta te s  in  re le va nt pa rt: "Ne ithe r the  s ta te , nor a ny county, c ity, town,

municipa lity, or othe r subdivis ion of the  s ta te  sha ll e ve r give  or loa n its  cre dit in the  a id
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of, or make  any dona tion or grant, by subs idy or otherwise , to any individua l, a ssocia tion,

P S WID is  s ub je c t to  Artic le  9 ,  S e c tion  10 , which  s ta te s : "No  ta x s ha ll be  la id  o r

appropria tion of public money made  in a id of any church, or priva te  or secta rian school,

The re  is  little  juris prude nce  to he lp inte rpre t Article  9, Se ction 10 of the  Arizona

Cons titution, and the re  a re  no cases  dea ling with this  pa rticula r is sue . But it is  clea r tha t

Article  9, Se ction 10 doe s not s ta nd for the  propos ition tha t no public mone y ma y be

channe led to public se rvice  corpora tions . S e e  Cra y. Council v. J orda n, 102 Ariz. 448,

452, 432 P .2d 460, 464 (1967). Ca s e s  inte rpre ting the  "Gift Cla us e " ca n a ls o provide

s ome  guida nce . The  purpos e  of Arizona 's  gift cla us e  "wa s  to ba r gove rnme nta l bodie s

from giving specia l advantages  or increa s ing the  public debt by engaging in non-public

enterprises ." P ima le o, Inc. v. Ma ricopa County, 188 Ariz. 550, 559, 937 P .2d 1198,

1207 (Ariz. Ct. App. 1997). "The  e vil to be  a voide d wa s  the  de ple tion of the  public

tre a sury or infla tion of public de bt by e nga ge me nt in non-public e nte rpris e s . But it wa s

never thought tha t the  s ta te  and loca l governments  should be  prohibited from dea ling with

priva te  e nte rpris e s ." S ta te  v. Nw. Ma t. Ins . Co . ,  8 6  Ariz .  5 0 ,  5 3 ,  3 4 0  P .2 d  2 0 0 ,

201 (1959).
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1 This  is  e specia lly true  with re spect to irriga tion and othe r dis tricts  which origina lly

we re  not cons ide re d municipa l corpora tions  or politica l s ubdivis ions  of the  s ta te . See

Porte rfe la ' v. Va n Boe ning, 154 Ariz. 556, 558-59, 744 P .2d 468, 470-71 (Ariz. Ct. App.

1987) (re fe rring to Da y v. Bucke ye  Wa te r Cons e rva tion & Dra ina ge  Dis t., 28 Ariz. 466,

474, 237 P . 636, 639 (l925)). The  s pe cia l dis tricts  we re  re cognize d to ha ve  functions

pure ly comme rcia l a nd e conomic in na ture , pe rforme d only for the  be ne fit of the  dis trict

property owners  and more  in the  na ture  of a  commercia l enterprise . P orte rfie ld, 154 Ariz.

a t 558 744 P .2d 468, 470. The  "prima ry bus ine s s  functions  of wa te r dis tricts  we re  not

changed by the  constitutiona l amendment granting them governmenta l Powers ." Id.

Aga ins t this  backdrop, the  Arizona  Supreme Court e s tablished the  rule  "tha t a  use
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of public mone y or prope rty will not viola te  the  Gift Cla use  if, ta king a  'pa noptic' vie w of

the  transaction in ques tion, a  court concludes  tha t (1) the  use  is  for a  public purpose , and

(2) the  va lue  of the  public money or property is  not so much grea te r than the  va lue  of the

b e n e fit  re c e ive d  b y th e  p u b lic  th a t th e  e xc h a n g e  o f th e  o n e  fo r  th e  o th e r is

dis proportiona te ." Ma ricopa County v. Sta te , 187 Ariz. 275, 279-80, 928 P .2d 699, 703-

04 (Ariz. Ct. App. 1996). "A use  of public funds  or prope rty tha t mee ts  both these  crite ria

will not contra ve ne  the  Gift Cla us e  e ve n though pa rticula r pe rs ons  or orga niza tions

benefit specia lly from such use ." Id. a t 280, 928 P.2d a t 704.

b . The  JDWA Passes  Constitutional Muster.

As  s ta te d, the  "Gift Cla us e " doe s  not a pply to PSWID or the  J DWA, but the  te s t

a rticula te d by the  Arizona  S upre me  Court ca n s till provide  guida nce . S e ction 10 of

Article  9 can be  seen, like  the  Gift Clause  as  a  "reaction of public opinion to the  orgies  of

e xtra va ga nt dis s ipa tion of public funds " pre va le nt in l800's  a s  the  Ame rica n contine nt

e xpa nde d. Nw. Muni Ins . Co., 86 Ariz. a t 53, 340 P .2d a t 201. Like wis e , the Ma ricopa

County court's  dis cus s ion of "public purpos e " in the  conte xt of this  a rticle  of the  S ta te

Constitution brings  to mind the  Commiss ion's  power to ensure  tha t its  decis ions  se rve  the
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"public inte re s t". Unde r a ny s uch te s t, P WCo is  ha rdly a  mode m da y robbe r ba ron

feeding a t the  trough of government extravagance . The  JDWA is  for a  public purpose  and

the  benefit of the  Dis trict's  expenditure  is  intended for the  public.

The  purpos e  of P S WID is  to  fund inve s tiga tions  for e xpa nding pre s e nt a nd

pote ntia l wa te r s ource s  for the  P ine  a nd S tra wbe rry communitie s . S e e  EX. A-6. The

J DWA not only s a tis fie s  this  purpos e  but a ls o a ide  the  Dis trict. PSWID wa s  forme d in

order to find water, and the  contract encompasses  an agreement to find water by investing

in a  te s t we ll. However, PSWID is  not a  "domes tic" wa te r dis trict and the re fore  is  not in a

pos ition to  s e ll wa te r to  the  re s ide nts  within its  bounda rie s . This  hurdle  ha s  be e n

ove rcome  through the  a id provide d by P WCo. P WCo ha s  offe re d a  we ll s ite , it ha s

capped the  Dis trict's  risk a t $300,00(), and if the  project succeeds  in developing "used and

use ful" a s se ts , the  Compa ny ha s  a gre e d to re turn the  mone y tha t the  Dis trict will inve s t

with a  re turn the re on -. e s s e ntia lly a llowing P S WID a n opportunity to a ccomplis h its

miss ion with no cos t to itse lf. See  Hardcas tle  Rebutta l Tes timony, Ex. A-2, a t Hardcas tle

Re butta l Exh ib it l.

production we ll and additiona l wa te r s torage  to maximize  the  bene fit from this  new wa te r

source , some thing tha t the  Dis trict would ha ve  difficulty a ccomplishing on its  own. See,

ge ne ra lly, J DWA, S ta ff Re port, Ex. S -1. The  Dis trict a nd the  public be ne fit from a n

agreement tha t a ccomplishes  the  goa ls  of the  public entity while  us ing the  a s se ts  of the

private  organiza tion to minimize  cost and achieve  success .

a uthorize s  the  PSWID Boa rd of Dire ctors  to a cquire , cons truct, re cons truct, or re pa ir a

we ll. Additiona lly, PSWID may acquire  by "gift, purchase , condemna tion or othe rwise  in

the  na me  of the  dis trict a nd own, control, ma na ge  a nd dis pos e  of a ny re a l or pe rs ona l

prope rty or inte re s t in  s uch prope rty ne ce s s a ry or conve nie nt for the  cons truction,

In a ddition, P WCo will proce e d furthe r a nd cons truct a  la rge r,
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9()9(B)(2). In addition, PSWID may "[s ]e ll, le a se  or othe rwise  dispose  of any prope rty of

the  dis trict or inte re s t in s uch prope rty whe n the  prope rty is  no longe r re quire d for the

purposes  of the  dis trict or the  use  of which may be  pe rmitted without inte rfe ring with the

cons is tent with previous  acts  taken by the  Dis trict. Pas t PSWID Boards  have  authorized

e xpe nditure s  on inve s tiga tions  a nd s tudie s  to e nha nce  the  pote ntia l for improving a nd

supplementing present wa te r sources  ava ilable  to these  communitie s . PSWID previous ly

inve s te d ca pita l whe n it commis s ione d the  firs t compre he ns ive  s tudy of the  R-a quife r

underlying Pine  and Strawberry and jointly pa rticipa ted in deve loping and monitoring the

Strawberry Borehole .

In sum, PSWID is  doing wha t it is  supposed to be  doing, looking for more  wa te r to

be ne fit its  me mbe rs . The  purpos e  be hind Artic le  9 , S e ction 10 would be  gros s ly

misappropria ted if used to s top the  progress ion of the  JDWA.

B. Imp a c t Of KG We ll On  Othe r We lls  In  S tra wb e rry.

1
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26

Could the  Commiss ion Order the  Company not to Drill One  or More
Wells  a t the  KG Well Site?

The  Commiss ion should not prohibit PWCo from drilling we lls  a t the  KG we ll s ite

be ca us e  (A) the  Arizona  De pa rtme nt of Wa te r Re s ource s  ("ADWR") ha s  the  powe r to

re gula te  groundwa te r, a nd (B) the  Arizona  Cons titution a nd the  le gis la ture  ha ve  not

granted to the  Commiss ion the  power to s top public se rvice  corpora tions  from undertaking

la wful a ctivitie s , ADWR, a nd not the  Commis s ion, re gula te s  Arizona  groundwa te r.

ADWR has  the  responsibility of regula ting and protecting the  s ta te 's  water resources .

Sus ta ining groundwa te r in Arizona  is  of the  utmos t importa nce . For this  re a s on,

the  legis la ture  s ta ted in its  decla ra tion of policy in the  Groundwater Code  tha t:

It is  there fore  decla red to be  the  public policy of this  s ta te  tha t

C
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in the  inte re s t of prote c ting  a nd s ta bilizing the  ge ne ra l
e conomy a nd we lfa re  of this  s ta te  a nd its  c itize ns  it is
ne ce s s a ry to cons e rve , prote ct a nd a lloca te  the  us e  of
g roundwa te r re s ource s  of the  s ta te  a nd to  provide  a
framework for the comprehensive management and

regulation of the withdrawal, transportation, use, conservation
and conveyance of rights to use the groundwater in this state.
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howe ve r, "virtua lly a ll powe r to a dminis te r the  Act is  ve s te d in a  s ta te  a ge ncy, the

Department of Water Resources ." Desmond D. Cornall, J r., A His tory of the  Arizona

Groundwater Management Act, 1982 Ariz. S t. L. J . 313, 333 (1982). The  ADWR

ADWR has the obligation to achieve the safe-yield groundwater management goal

achieve this  goal, the Director is  responsible to develop a series  of ten year plans . A.R.S.

("AMA"). A priva te  wa te r company has  the  "right to pump and de live r wa te r to [its ]

cus tomers , shareholders  or landowners , and the users  have the right to continue to use

groundwate r rece ived from the ir s upplie r." Id. However, becaus e  PWCo's  CC&N is

outs ide of an AMA, no res trictions  on well placement or groundwater pumping apply and

no violation of law arises  if impacts  occur to other wells .

2. There is  no Evidence of Detrimental Impacts  on Other Wells.

The good news is  that there is  no need for the Commission to exceed its  authority

and is sue directives  regarding well placement and well impacts  as  part of this  financing

application. All exis ting wells  in the  vicinity are  drilled to shallow depths  where water is

found, not in a dis tinct aquifer, but rather in pockets  of fractured rock. TR at 45-46, 214-

15 (Hardcas tle ). In contras t, the  K2 well will be  drilled to an es timated depth of 1700

feet, where the Project Hydrologis t has  advised the Company that no impact on shallow
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wells  is  expected to occur. Id.2 PWCo has  s ignificant incentive  to ensure  tha t no impacts

occur s ince  it, a nd its  a ffilia te  S tra wbe rry Wa te r Compa ny, own ma ny of the  s ha llow

wells  in Strawberry. TR a t 47, 102-03 (Hardcas tle ).

Additiona lly, in the  unlike ly event tha t a  sha llow we ll in the  vicinity of the  KG we ll

is  impa cte d, the re  a re  re me die s  a va ila ble . Firs t, the  uppe r portion of the  K2 we ll will be

cased and sea led to prevent nea rby we lls  from be ing drawn down by its  ope ra tion. TR a t

46, 243-44 (Hardcas tle ). Second, if somehow such remedies  s till fa il, PWCo's  Pres ident,

a lso the  pres ident of Strawberry Water, has  assured the  Commiss ion tha t the  owner of an

impacted we ll would be  invited to obta in wa te r utility se rvice  from Strawbe rry Wa te r. TR

a t 216 (Ha rdca s tle ). In s um, the re  is  no e vide nce  tha t the  K2 we ll will viola te  a ny la w

re la ted to the  use  of groundwate r, no evidence  tha t it will de trimenta lly impact other wate r

source s  a nd subs ta ntia l e vide nce  tha t una nticipa te d impa cts  ca n be  re me die d. Nothing

further should or need be  done  by the  Commission in this  docket.

C O NC LUS IO N
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P WCo re s pe ctfully re que s ts  tha t the  Commis s ion gra nt the  a pprova ls  s ought.

Although this  is  not a  typica l s itua tion, the  Company's  ability to se rve  its  cus tomers  is  not

impa ired and the  indebtedness  is  within the  Company me a ns . The  cons titutiona lity of

the  JDWA is  not an is sue  in this  docke t, and even if it was , no viola tion is  occurring. The

Dis tric t is  pe rfo rming  its  func tion  o f find ing  wa te r fo r pub lic  be ne fit. La s tly, a ll

precautions  a re  be ing taken to ensure  tha t the  KG we ll will not impact surrounding we lls ,

and there  is  no reason to be lieve  such impacts  will occur. The  JDWA is  about more  wate r

for wa te r s ta rved ra tepayers . It is  time  to a llow PWCo to move  forward to find this  wa te r.

's

z The  hydrologica l ana lys is  a lso indica tes  tha t the  impact on Foss il Springs , if any, would
be De minimum. TR a t 53-54 (Hardcastle ).
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